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TRIAL FOR MURDER IN FRANCE.—LOLA MONTES, 


On the 26th March, 1846, an interesting trial took place 
at Rouen, in which Bouvallon, one of the editors of a pa- 
per published in Paris, called **The Globe,” was charged 
with the murder of Dujarier, the editor in chief of “ La 
Presse,’ a well known and highly influential paper pub- 
lished in the same city. Although the alleged murder 
took place at Paris, circumstances rendered it necessary 
to remove the trial to Rouen. The defence was, thatthe 
deceased was killed by the accused m a duel, according 
to the rules of honor regulating such combats. It was 
gravely objected, on the part of the prosecution, that the 
defendant was not entitled to avail himself of these laws, 
because, at one period of his life; he had been guilty of 
stealing a watch! The larceny of the watch was clearly 


proved on the trial to have been committed in January, 

1840; and the accused, being interrogated on the subject, 

so far from denying it, said “I committed a fault of youth, 

and cruelly have Lexpiated it.” To an inquiry as to what 
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2 TRIAL FOR MURDER IN FRANCE. 


bearing the introduction of such evidence could possibly 
have on the case, a distinguished lawyer answered that 
‘¢‘a French jury would only tolerate duels among men of 
honor, and a man would forfeit his privilege to commit 
eurder if it was believed he had ever been a thief.” Con- 
rected with this criminal accusation was a civil suit for 
damages, by the mother and nephews of the deceased.— 
By the French law if a man wounds or kills another, he 
is liable to pay the wounded person, if he lives, or his 
next of kin, if he dies, damages for the civil injury done 
them. The criminal charge is submitted to a jury, of 
whom seven may return averdict. The civil action, both 
as to law and fact, is decided at the same time by the 
court, without the intervention of a jury. The witnesses 
are not selected by one party and the other, because their 
testimony may be favorable to any particular view of the 
case, but for the purpose of obtaining all the information 
that can be had; and hence it is that the judge, and not 
the counsel, proceeds to interrogate them with the sole 
design of establishing the truth. Forty-six witnesses 
were examined. The first was Alexander Dumas, the 
celebrated and popular writer of the day. Being asked, 
in the usual form, what his profession was, he answered 
«I should call myself a dramatic poet, if I was not in the 
birth place of Corneille.”’. This answer touched the hearts 
of the audience, for Rouen was the birth place of the 
two brothers Pierre and Thomas Cornielle, and, although 
more than two hundred years have elapsed since their 
birth, their memory is still honored by the inhabitants.— 
Dumas was the common friend of both the parties enga- 
ged in the duel, and, being informed that the weapons se-: 
lected were pistols, and knowing how unskilful Dujarier 
was, sent his son with him to a shooting gallery, where 
he was able to hit a mark as large as a man only twice in 
fourteen times! But the testimony of Dumas went strongly 
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to the respectability of the parties as men of honor! The 
duel grew out of something which occurred at a dinner 
party given in one of the most celebrated establishments 
at the Palais Royal, at an expense of 55 franes ($11 00) 
per head! 

The President, on the trial, instructed the jury that to 
kill a man in a duel is murder by the law of France ; that 
the fact of killing being proved by the voluntary discharge 
of a loaded pistol, the defendant was chargeable with the 
offence imputed to him; but that the jury had a right to 
declare that it was done under alleviating circumstances, 
&c. After ten minutes absence, the jury returned their 
verdict in the following form: The foreman rising, and 
being asked, “Is the accusation true?” answered, ‘“‘upon 
‘‘my honor and my conscience, before God and man, the 
‘declaration of the jury is, No. The accused is not 
“guilty.” 

The arguments then commenced in relation to the civil 
suit for damages, which was tried by the courtalone with- 
out a jury, and the difference in the result shows what is 
very common in this country in the trial of criminal cases, 
a wide difference of opinion between the court and jury. 
in the criminal prosecution the accused, we have seen, 
was acquitted by the jury; but in the civil suit the court 
awarded to the widow-mother, and the nephews of the 
deceased, the sum of 20,000 francs ($4000) damages, with 
costs, and ordered that Bouvallon, in case of default in 
payment, should be imprisoned two years. 

We have already brought to the notice of the reader 
one celebrated witness, Mr. Alexandre Dumas. But 
another witness was examined who has since gained an 
equal celebrity, although of a character somewhat different. 
Lota MONTES was examined as a witness. She was 
an artiste of the Theatre Port St. Martin, a Spaniard, whe 
spoke French imperfectly, and her connexion with the 
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deceased may be ascertained from the following letter, 
which he wrote to her on the morning of the duel. 

** My dear Lola. I am going out to, fight with pistols. This explains 
‘‘why [have slept alone, and why I do not come to see you this morning. 
‘‘ [ have need of all my calmness. At two o’clock all willbe over. A 
‘thousand embraces, my dear Lola, my good little wife, whom I love su 
‘much, and the thoughts of whom will never leave me.” 

Mile. De Montes in her testimony spoke highly of the 
kind and amiable qualities of the deceased. She had ex- 
pressed a desire to be introduced to Bouvallon and to go 
to the dinner, but Dujarier positively refused to allow it. 
She received the letter, on her return from rehearsal, and 
immediately took measures to prevent the duel, but it was 
too late. ‘I was,” said she, in her testimony, “‘ A BETTER 
SHOT THAN DUJARIER, AND IF BOUVALLON WANTED SAT- 
ISFACTION I WOULD HAVE FOUGHT HIM MYSELF.” She re- 
ceived the corpse from the carriage, and the emotion which 
she then experienced was still visible in her testimony. Du- 


jarier evidently entertained a warm affection for her, as in 


addition to his farewell letter, he wrote a will, on the morn- 
ing of the duel, leaving her the principal part of his estate. 
Hisinterest in‘*La Presse’ alone was an item of econsidera- 
ble importance. It was owned by a joint stock company 
and was divided into 25 shares, each share selling, at the 
time of the duel, at $60,000 francs, ($12,000,) and each 
share receiving an annual dividend of $1478. Dujarier, by 
his ability as a writer, had raised the establishment to 
this value, and in addition to his salary as chief editor 
owned eight shares, valued in the aggregate at $96,000. 

The duel was fought in March 1845, in the Bois de 
Bologne. Bauvallon was the challenger, and, at the first 
fire, shot his antagonist in the head and killed him instant- 
ly. The trial, as already stated, took place on the 26th 
March, 1846; and Lola Montes, after receiving the corpse 
trom the earriage, superintending the funeral, and making 
the necessary disposition of her interests under the will 
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of the deceased, left Paris to forget the scenes and the 
circumstances connected with the sudden and violent 
death of her best and only friend. The trial itself possess- 
es an interest with our professional readers for the light 
which it throws on French jurisprudence. But recent 
political events in Bavaria have created an increased in- 
terest in the case for the view which it presents of the 
true character of the extraordinary female who has since 
wielded the destinies of that Kingdom. 

The conflagration of Rome is remembered as fixing 
perpetual infamy upon the name of Nero, while the mu- 
nificent rebuilding of the city by the same Emperor is al- 
most forgotten. It was the fate of Machiavelli, by the 
authorship ofa single work, to fix a stigma on his reputa- 
tion which has outlived all the great achievements of « 
long life of usefulness. The story of the boy who drove 
«a nail in the wall every time he committed an evil deed, 
and drew one out when he performed a good one, is con- 
stantly illustrated in life. The good deeds may be more 
numerous than the bad ones, and the good that men do 
may far outweigh, in temporal importance, the evil of their 
lives; still, so contaminating is the nature of crime, that 
its marks of shame remain, like the black holes in the 
wall after the nails had been drawn, to maculate the rep- 
utation which had else been spotless. Thus with Lola 
Montes, she possesses some traits of character, and has 
performed some acts which would command our admira- 
tion at once were it not for the cloud whicha grevious sin 
has thrown upon her character. But let justice be done 
even to her. The truth can work no injury to any one. 

After leaving Paris, she made her next appearance upon 
the Theatre at Munich. Her association with the literary 
and political circle in which Dujarier moved in Paris, had 
made her familiar with general literature, and with Euro- 
pean politics in particular. The beauty and rare powers 
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of mind which won the attachment of her talented protec- 
tor in Paris made a rapid conquest of the King of Bavar- 
ia. The masculine energy and courage which prompted 
the effort to save the life of her friend by hastening to the 
duelling ground, with the intention to stand in his place in 
the deadly conflict, enabled her to acquire an ascendancy 
over the minds of others. The extent of her influence 
in Bavaria is shown by her success in driving the Jesuits 
trom power, remodeling the cabinet of the King, and di- 
recting all the important measures of his administration. 
Leaving her improper relations with that sovereign to 
the just judgment of an enlightened public, and passing 
by her elevation to the rank of Countess of Landsfelt, as 
a circumstance not calculated to disturb the equanimity 
of plain republicans who place but little value upon pa- 
tents of nobility, it is due to the cause of justice that a 
fair record be made of the public acts of these parties, so 
tar as those acts have had an influence upon the kingdom 
under their control. Where there is so much for moral- 
ity to condemn it is difileult to see ought to commend. 
The King of Bavaria, with all his faults, is something 
of a poet—has a taste for the fine arts—is a great advocate 
for internal improvement—and has done a great deal for 
the cause of religion and of human liberty. Among the 
Churehes built by the King are the St. Ludwig’s 
Church—the Aller Heiligen Chapel, the Theatiner Church, 
and the AuChurch. Among the public buildings built by 
him are the new palace,—the Gly ptothek with all its sta- 
tues—the Pinacothek, with its statues,—the Odeon,— 
the Publie Library,—the University,—the Clerical School, 
the School for the female children of the Nobility,—the 
Feldherrenhalle, filled with statues,—the stained glass 
manufactory—the Arch of Triumph,—the Ruhmeshalle,— 
the Bazaar, the new Palace and the Walhalla. Nearly all 
of these magnificent structures have been erected and the 
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statuary which many of them contain paid for with the 
King’s own money. 

The canal which unites the Maine with the Danube, 
and thus creates an uninterrupted line of water communi- 
cation from Rotherdam to the Black Sea, it is said, owes 
its origin to the King of Bavaria. His friends also claim 
for him the merit of having first conceived the ideaof the 
Zollverein, which is usually attributed to the King of 
Prussia. He was the prime mover of the plan for the 
national rai-ways of Bavaria, and took a most active part 
in originating the company for running steam boats from 
the highest navigable point of the Danube above Donan- 
werth, down to Regensburg. He also introduced, for the 
benefit of his people, the Landrathe system, under which 
the actual cultivator of the soil is protected in his inde- 
pendence and is no longer the trembling slave of despot- 
ism. Under this system he may obtain from the state, on 
fhir and moderate terms, the money necessary to improve 
the land and carry on his farming operations to advantage. 
It is true, he must pay an annual rent for the land; but 
his condition as tenant is accompanied with the privilege 
of becoming the absolute owner of the fee-simple by the 
payment of a certain number of years’ rent in advance.— 
A few years’ labor enables the tenant to become the owner. 

The King came to the throne filled with the most lib- 
eral ideas. He was about to admit his people to a very 
large share of political freedom, but he became suddenly 
alarmed by the revolutionary movements of 1830 and took 
to his counsels the Jesuits. Whetherfrom the dictates of 
his own altered mind, or through the influence of those 
counsellors, it is not our purpose to enquire, but it is al- 
leged that his government degenerated into a low, petty 
tyranny, under priestly influences, accompanied with a 
rigid censorship of the press; and it became intolerable 
to all but the favored few. 
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In this stage of Bavarian affairs Lola Montes made her 
appearance. She obtained permission to dance upon the 
theatre at Munich. Her beauty and distinguished man- 
uers attracted the notice of the King. On further ae- 
quaintance with her, he became enamored of her original- 
ity of character, her mental powers, and of those bold and 
novel political views which she fearlessly and frankly laid 
before him. Under her counsels, a total revolution soon 
after took place in the Bavarian system of government. 
‘The existing ministry were dismissed ; new and more lib- 
eral advisers were chosen; the power of the Jesuits was 
ended; Austrian influences repelled, and a foundation laid 
for making Bavaria an independent member of the great 
family of nations. These favorable results may fairly be 
attributed to the talents, the energy and the influence of 
Lola Montes, who received, in her promotion to the no- 
bility, only the usual reward of political services. She be- 
came Countess of Landsfelt, accompanied by an estate of 
the same name, with certain feudal privileges and rights 
over some two thousand souls. Her income, including a 
recent addition from the King of 20,000 florins per annum, 
is 70,000 florins, or little more than £5000 per annum.— 
in addition to which she has private property of her own 
in the English or French funds, a great portion of which 
it is said consists of shares in the Palais Royal at Paris, 
lefther by Dujarier in his will. 

It is alleged that relations other than political exist be- 
tween this extraordinary female and the King of Bavaria. 
The fact is too notorious to be denied; and the conduct 
of the parties in this respect must receive the condemna- 
tion of every friend to morality. The King is a married 
man, and nevertheless has improperly permitted himself 
to become passionately attached to the Countess of Lands- 
felt. This attachment enabled her to work out the great 
political changes which have taken place in Bavaria ; and 
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itis but just to acknowledge thatit is the political use she 
has made of her relations with the king, and not the im- 
morality of that connexion itself, that has brought down 
upon her most of the vehement censures which the de- 
feated party have bestowed, from time to time, aceom- 
panied by the bitterest calumnies. The moral indignation 
which her political opponents displayed was unfortunately 
«mere sham. They had not only tolerated, but PATRON- 
IZED a female who formerly held the equivocal position 
which the Countess of Landsfelt recently held, because 
the former made herself subservient to the then dominant 
party. Give even the evil one his due. Let even Lola 
Montes have credit for her talents, her intelligence, and 
her support of popular rights. As a political character 
she held, until her retirement to Switzerland, an impor- 
tant position in Bavaria, besides having agents and cor- 
respondents in various courtsof Europes On foreign pol- 
itics she has clear ideas and has been treated by the polit- 
ical men of the country as a substantive power. She al- 
ways kept state secrets, and could be consulted with safe- 
ty, in cases in which her original habits of thought render- 
ed her of service. Acting under her advice, the King had 
pledged himself to a course of steady improvement in the 
political freedom of the people. Although she wielded 
so much power, it is alleged that she never used it eith- 
er for the promotion of unworthy persons, or, as other 
favorites have done, for corrupt purposes; and there is 
reason to believe that political feeling influenced her 
course, not sordid considerations. 

For the foregoing facts in relation to the public merits 
of the King of Bavaria and the new Countess of Lands- 
felt we are indebted to an article in Frazer’s Magazine.— 
And we refer the professional reader to the Law Repor- 
ter of August 1846, for a more extended account of the 
trial of Bouvallon. 








CARLISLE SLAVE RIOT. 


THE CARLISLE SLAVE RIOT. 


The final decision of this painfully exciting case, by 
the Supreme Court of Pennsylvania, will be found in 
the present number of the Journal. A deep interest is felt 
in it throughout the union, on account of its connexion 
with the question of recaption of fugitive slaves, with the 
reputation of a distinguished Professor ina highly estima- 
ted college, and with the melancholy fate of a citizen of 
a neighboring state, who appears to have been deprived of 
his life whilst engaged in the assertion of a right of prop- 
erty recognized by the paramount law of the land. It will 
he perceived that the decision of the Supreme Court does 
not touch any of the questions agitated in the court below, 
except that which relates. to the punishment to be inflic- 
ted for the offence, according to the existing law of the 
state. We rejoiee to see that the Supreme Court, in re- 
versing the judgment of the court below, for an error in 
this particular, assigned a reason for the discharge of the 
prisoners which implies a very proper assertion of author- 
ity to “ minister justice,” and not only to “reverse or af- 
firm” the judgment of the court below, but to ‘correct 
all errors” and to “modify” the sentence according to law, 
in cases where the conviction is regular, and the error is 
only in the sentence. 

It has been jocularly said of a distinguished Senator 
that “when he takes snuff,all South Carolina sneezes.” 
This remark is, to some extent, expressive of the potent 
influence which a mere dictum of Sir Edward Coke still 


has not only in England but in some parts*of this country. 
We would not detract from his great merits as a jurist, 
but it must be conceded that his mind was only great in 
comparison with the lights of the age in which he lived ; 
and no one would be more astonished than himself, if he 
were now living, to see some of his hasty expressions at- 
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tempted to be enforced as the settled and immutable doc- 
trines of the common law. In 3 Inst. 210, Sir Edward re- 
marked, in speaking of a writ of Error, that ‘if the judg- 
ment be erroneous, both that and the execution, and all for- 
mer proceedings shall be reversed by writ of Error.”— 
And this remark is copied by Hawkins and by other writers. 
—2 Hawk b. 2 ¢. 20s. 19. So far from any decision be- 
ing cited by either Coke or Hawkins in support of revers- 
ing “all former proceedings” for error in a matter subse- 
quent, the supposed founder of the doctrine rests it en- 
tirely upon the derivation of the word judicium from the 
words a jure and dicto. How this derivation goes to sup- 
port Sir Edward’s position, as recently understood and ap- 
plied, we are at a loss to perceive. On the contrary, the 
very reasons given by that great jurist, as they do not tend, 
in the slightest degree, tosustain such a position, show that 
Lord Coke never meant to assert any thing so at variance 
with the right reason of the Common Law; and the rule, 
on the reversal of an outlawry, after conviction of trea- 
son or felony, is directly the other way. 4 Bl. 392, 2 Hale 
209, 1 Chit. C. L. 369. 

In 1823, in the case of Rex. v. Kenworthy 1B. & C. 711, 
in a case where the court below had ordered the prisoner to 
be transported, omitting the formal words “ it is consider- 
ed,” and also omitting the other punishment required by 
law, the court of error awarded a procedendoto the court 
below, and refused to discharge the prisoner on Habeas 
Corpus. Abbott, C. J. on that occasion remarked that 
‘‘ there is no doubt that at common law, where the pun- 
ishment is not discretionary, the record of an inferior court 
may be removed into this court, and we may pronounce 
judgment.” But in 1826, in Rex v Ellis 5 B. & C. 395, and 
in 1838, in Rex v. Bourne 7 Ad. & Ellis 58, it was held, 
on the authority of Sir Edward Coke’s remark, that upon 
the reversal of a judgment for error in the sentence, as 
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‘where the sentence was transportation and the punisii- 
ment was ox/y death,” the court of Error had no power 
cither to pronounce the proper sentence or to remit the 
record to the court below for the purpose; but the pris- 
oner must be discharged, although the indictment was val- 
id and the trial and conviction strictly according to justice 
and law. Such a doctrine, one would think, could only 
have place where the criminal code was so sanguinary 
that the humanity of the Judges forced them to take shel- 
ter under the great name of Coke for the purpose of sa- 
Ving the prisoner’s life. Fortunately for Pennsylvania, the 
act against citing British decisions, pronounced since the 
4th July 1776, protected this state from the controlling au- 
thority of this precedent, and our courts, although they 
frequently in such cases reversed the judgments of the in- 
ferior courts, without making any further order, sometimes 
remitted the record to the court below with orders to pro- 
ceed on the indictment, as in Comth. v. M’ Kisson 88. & 
R. 422 and Comth v. Church, 1 Barr 110; and at other 
times ordered the Prisoner to give security for his appear- 
ance before the court below to answer any charge that 
might be brought against him, as in White v. Comth. | 
s. & R. 139, and in Scott v. Comth. 6 S. & R. 227. In 
Comth. v. Dunn, Lewis’ Cr. Law 689, as well as in the case 
of Clellands, et al. v. Comth. just decided, the prisoners, 
although discharged, were not let loose on society upon 
the monstrous principle that a court, created for the cor- 
rection of errors, had a right to commit wrongs far more 
pernicious than those itassumed tocorrect. The prison- 
ers, inthe cases last referred to, were discharged because 
they had already, in the opinion of the Supreme Court, been 
sufficiently punished, under the erroneous sentence of the 
court below. This clearly implies that if they had not been 
thus punished the court of Error would have taken the 
proper measures to “minister justice ” in the premises. 
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The doctrine that an error in a sentence vitiates all the 
previous proceedings in a cause, and that a criminal, le- 
cally convicted upon a valid indictment, is thereby to es- 
cape the just punishment due to his crimes, belongs not to 
the beautiful perfection of the Common Law. It may 
sometimes be the unfortunate result of defective legislation, 
in creating special jurisdictions, with authority to proceed 
in a manner different from the course of the Common Law, 
but it never can be the case under the sanction of that 
creat compilation of wisdom which has been aptly denom- 
inated the perfection of human reason. Hasty expressions, 
limited comprehension, defective discrimination, and oth- 
er unfavorable mental conditions of its ministers will some- 
times muddy the beautiful stream as it flows down the 
channel. But through its own recuperative energies the 
sediment soon finds its gravitating affinities at the bottom 
end the current flows on in its purity. The ideas that a 
court of Error could not award a venire de novo, nor render 
such judgment as the court below ought to have rendered, 
ifthe defendant below happened to be plaintiff in error, 
are no longer entertained by enlightened tribunals. Judi- 
cial emancipation, in these particulars, at least so far as 
respects civil suits, has taken place in England, 12 East 
608, 3 Bac. Abr. 389, 6 Com. Dig. 464 Title Pleader, 3 B. 
20; in Pennsylvania, 2 Rawle 56,6 Watts 513; in New 
York, 11 John. 141, 4 Wend. 95; in Massachusetts, 6 Mass. 
445, 11 ib. 462; in New Jersey, 1 Harrison 66; in Ohio, 5 
Ohio 259; in Mississippi, 3 Howard 104, 28. & M. 601; 
in Illinois, 1 Seam. 405, 417, 511; and, we trust, through- 
out the United States, 1 Mason 57. The cobwebs of an- 
tiquated folly should not be permitted to hold the minis- 
tersof the criminal law in bondage, at the expense of sound 
reason and public justice. The true doctrine on this ques- 
‘tion, as applied to criminal cases, was declared by Chan- 
cellor Walworth, in the court of Errors of New York, and 
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not denied by any one: ‘If the judgment is reversed” (on 
the ground of an error in the sentence) ‘“‘we must still 
go on and sentence the plaintiff in error.” Kane v. The 
People 8 Wend. 211. 

In this State, the actof 16 June, 1836, has placed the 
civil and criminal justice of the country upon an equal 
footing in this particular. Its injunctions to the Supreme 
Court to “‘minister justice,” to ‘“‘correctall and all manner 
of errors,” and, where the case requires it, to “ reverse, 
affirm or modify” the judgments of the courts below, are 
declaratory of the common law, and leave no pretext for 
the introduction of a principle which sets at large the 
legally convicted criminal, and mocks at justice in her 
most venerated temples. ‘ The principle is well settled,” 
says Mr. Justice Jackson, in delivering the opinion of the 
Supreme Judicial Court of Massachusetts, in the Com’th. 
v. Ellis: “If the judgment complained of was rendered 
‘by a Court proceeding according to the course of the com- 
** mon law, a writ of error lies, on which, in case of reversal, 
‘* this Court is authorised to render the same judgment as 
‘* the Court below ought to have rendered.” 11 Mass. 465. 
But a principle which was deemed “ well settled ” in that 
state in 1814 seems to have been entirely subverted in 
1841, under the influence of the English decisions in Rex 
y. Ellis and Rex v. Bourne ; and a man legally convicted 
of several larcenies was permitted to eseape without any 
punishment whatever, upon the ground that the court of 
Error could neither pronounce the proper judgment itself 
nor remit the record to the court below for that purpose. 
Sheperd y. Com. 2 Met. 419. It is to be regretted that a 
tribunal so deservedly respected for its learning should 
have arrived at a conclusion so greatly at variance with 
reason, justice, and its own previously well settled views 
of the common law. 
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English Decisions. 


The Queen v. Michael Stokes—The prisoner was convic- 
ted of murder, before Mr. Baron Rolfe at the late York- 
shire Assizes in England. The indictment alleged that 
the prisoner “shot, discharged, and sent forth” a certain 
musket, and thereby caused the death of the deceased. It 
was objected that the indictment must be taken to mean 
that the musket itself was sent forth as a missile. The 
point was reserved for the fifteen judges of England, who 
took time to consider, and on the Ist May 1848 intimated 
to the prisoner’s counsel that the indictment was valid, and 
that the words “‘sent forth” must be rejected as surplusage. 


The Queen v. Dunn.—The defendant having been con- 
victed of perjury, at the trial before Lord Denman, Ch. J. 
at the London Sittings, moved the Common Pleas for a 
Habeas Corpus on the ground of illegality in the sentence. 
Wild, Ch. J. on the 24th Nov. 1847 delivered the opion- 
ion of the court that the remedy open to the defendant, if 
he hasa right to impeach the judgment, is by writ of error, 
and if this court were to grant this application, it would 
lead to the conclusion that the judgment of every court 
might be set aside on awrit of Habeas Corpus.” Motion 
refused. Vide London Jurist Feb. 12 1848, p. 99. 


Smith v.. Fox.—Bill for discovery. Upon the face of 
the bill it appeared that the plaintiff had employed Fox, a 
Solicitor, to give a notice to Cadwallader a mortgagor, re- 
quired to be given by the terms of the mortgage previous 
to its foreclosure by the plaintiff the mortgagee. A notice 
was given on 29 June, 1829, and the mortgage foreclosed. 
But in January 1841, it was determined that the notice 
was defective and that the mortgagor had a right to re- 
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deem, decreeing an account. In March, 1844, the sum 
was ascertained, and the plaintiff paid the amount shortly 
afterwards. The plaintiffin Nov. 1846 brought an action 
on the case against Fox, the solicitor, for negligence in 
giving the notice. Fox demurred to the bill of discovery. 

On the 26 January, 1848, Sir James Wigram, Vice 
Chancellor, delivered his opinion. 

1. That whatever question might at one time have exis- 
ted upon the point, it is now clear that the question wheth- 
er the statute of limitations is a bar or not to the relief 
sought by the bill may be raised by demurrer. There is 
no question but that is the law where relief is sought in 
equity, and I apprehend that it is the same where relief 
is sought at law. 

2. That if the cause of action arose when the act of neg- 
ligence occurred, the statute is a bar, but not so if the 
cause of action did not arise till the plaintiff sustained the 
injury. According to the case of. Howell v. Young the 
eause of action arose not later than June 1829, when the 
insufficient notice was given, and I find since the argument 
that Howell & Young is considered to be law in Westmin- 
ster Hall, and the demurrer must therefore be allowed.— 
Vide London Jurist of 26 Feb. 1848 p. 130. 











SUPREME COURT OF ILLINOIS. 


Supreme Court of Illinois. 
DECEMBER TERM, 1847. 
ABRAHAM BADGLEY v. ELI HEALD. 


A contract to labor six months for eight dollars a month, is an entire contract; 
and to entitle the party to recover for his services, he must fully pertorm on his 
part, unless released by his employer, or compelled to leave his employment 
tor some justifiable cause. 


The opinion of the Court was delivered by Carton, J. 
from which, as published in the Western Law Journal 
for June 1848, we make the following extract: 


‘The verdict in this case cannot be sustained by the 
evidence. By the contract between the parties, Heald 
was to work for Badgley six months at eight dollars per 
month, with the right to either party to terminate it at the 
end of the first month. This was an entire contract—as 
‘much so as if the agreement had been to work the six 
months for forty-eight dollars, with the privilege to either 
party to put an end to the contract at the end of the first 
month, when Heald should receive eight dollars. As the 
agreement was not terminated at the end of the first 
month, it was then the same as if it had never contained 
such a provision. The evidence clearly shows, that Heald 
abandoned the service of Badgley before the completion 
of the contract, and without the consent of Badgley, or 
any justifiable cause. Nor can it be said that Badgley 
subsequently consented to the rescinding of the contract 
by the payment of the eight dollars, even were that ad- 
missible; for, although Badgley did pay Heald eight dol- 
lars, yet he did it under a protestation that he was not 
bound to pay it; for he said ‘‘he would not pay him, 
plaintiff, any more unless he was compelled to pay it by 
law.” It is manifest from this, that what he paid at that 

VOL. 1.—2. 
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time he intended as a gratuity, or did it to buy his peace, 
under a protest against further liability. It clearly ap- 
peared that this work was done under an entire contract 
which the plaintiff below refused, without any excuse, to 
fulfil; and the law, as laid down by this and various other 
Courts, determines that he is entitled to no compensation. 

The case of Laniry v. Parks, 8 Cowen 63, is precisely 
like this. There the plaintiff had agreed to work for the 
defendant one year, at ten dollars per month. He worked 
ten and a half months, and then left the defendant's 
service, saying he would work no more till he ascer- 
tained whether he could collect his wages. It was there 
held that the agreement was entire, and that the plaintiff 
could collect nothing till he had performed his part of it. 
The same rule is unequivocally held in the cases of Mc- 
Millan v. Vanderlip, 12 Johns. 165; Jennings vy. Camp, 13 
do. 24; Spain v. Arnott, 2 Stark. 256; Decamp v. Stevens, 
A Blacf. 24; Ripley v. Chipman, 13 Verm. 268; Morford v. 
Mastin, 6 Monroe 609; Thayer v. Wadsworth, 19 Pick. 349. 
Numerous other cases might be cited in support of this 
law, but it is unnecessary. Nor is there any hardship in 
this rule, as it might at first appear. It is reciprocal, for 
if the employer turn off the servant before the expiration 
of the time agreed upon, without any just cause, the lat- 
ter may recover the full amount agreed upon, as if he 
had worked out his whole time. Posey v. Grath, 7 Mis- 
sourt 64. 

But this is not an open question in this Court. It was 
the only question involved in the case of Eldridge v. Rowe, 
2 Gilm. 98, where this Court reversed the judgment of 
the Cireuit Court for overruling a motion for a 1 ew trial, 
where the evidence showed that the party had quit the 
service of his employer before the expiration of the time 


_ which he had agreed to serve, although in that case the 


evidence showed that Eldridge had made to Rowe three 
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propositions: 1, that Rowe should work out his time; or 
2d, get some other man to work out his time for him; or 
3d, that he (Eldridge) would pay Rowe $30 for what he 
had done, and let him quit, and that Rowe should let him 
know on that day which he would do. Within the time 
allowed, Rowe sent word to Eldridge that he was not go- 
ing to work for him any more; and yet this Court held 
that this evidence was not sufficient to authorize the jury 
to find that Rowe had accepted the third proposition, to 
quit work and accept thirty dollars for what he had done. 
And the jury found that the original agreement had been 
rescinded by mutual consent, and a new agreement sub- 
stituted, which finding was approved by the Circuit Court, 
and vet the judgment was reversed, because there was no 
evidence to sustain the verdict. That is certainly a much 
stronger case than the one before us. 

The judgment is reversed with costs, and the cause 
remanded. 


He Gy othe 


Supreme Court of OGis. 


HAMILTON COUNTY, MAY TERM, 1848 
[BEFORE JUDGES READ AND BITCHCOCK.} 
EDWARD TUITE v. WILLIAM MILLER, 


1. A claim of dower is embraced by the covenant of general warranty. 

®. An assignment of dower by a certain share of the rents and profits made 
charge on the land, and enforced by an order for its collection, is equivalent to 
an actual eviction of one-third of the land by an assignment by metes and 
bounds, and putting the widow in possession 


After the decision in 10 Ohio Rep. 382, Tuite brought 
an action of covenant, in the Superior Court of Cincin- 
nati, which was taken by appeal to the Supreme Court. 
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The case was submitted to the Court, and the facts, as 
agreed and understood by the parties, were briefly these : 

On the 28th of April, 1836, Miller conveyed to Tuite, 
in fee simple, a lot in the city of Cincinnati, and in the 
deed covenanted that he was the “lawful owner of the 
premises, and had good right so to sell and convey the 
same ;” and also that he would ‘‘ warrant and defend the 
same against all persons whomsoever.” 

Elizabeth Satterthwaite filed her bill in the Common 
Pleas, setting up a right of dower on the lot, prior to the 
date of Miller’s deed, and at November term, 1838, ob- 
tained a decree of the Court, establishing her right. And 
it being ascertained that the dower could not be assigned 
to her by metes and bounds, a valuation was returned, 
and the Court finally decreed that Tuite pay her $62 38 
for her dower up to that time, and pay the further sum of 
$66 a year thereafter, during her natural life, payable 
half yearly, in May and November. This was made a 
charge upon the lot, and in default of payment of any 
part of it, the Sheriff was ordered to sell so much of the 
lot as should be necessary to raise the sum due. An or- 
der issued, and the first sum due was paid to the Sheriff, 
with costs, (amount $87 86,) without levy or sale. Tuite 
paid the other instalments as they fell due, without fur- 
ther order. 

The case, after having been argued several times be- 
fore the Supreme Court in the county, and in Bank, was 
again heard at this term. 

GHOLSON & Miner, for Plaintiff. 

A. N. Rippte, for Defendant. 

Hitrcucock, J., delivered the opinion of the Court.— 
There was no doubt, he said, but that the claim of dower 
was covered by the covenant of general warranty con- 
tained in the deed. The doubt in the case had been 
whether the facts showed a sufficient eviction to enable 
the plaintiff to maintain the action. 
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There must, he said, be an eviction or something equiv- 
alent. The regular mode of assigning dower was by 
metes and bounds, and putting the widow into possession 
of the part so assigned. Had this been done, it would, 
without doubt, have been an actual eviction. 

The statute provided that when dower could not be 
conveniently assigned by metes and bounds, it might be 
assigned in a special manner, as of a third part of the 
rents, issues, and profits. The manner of assignment, 
then, was in the discretion of the Court; and any special! 
mode adopted by the Court should be considered as equi- 
valent to the regular mode, and substantially an eviction. 

The recovery of the plaintiff was not to be limited to 
the amounts he had actually paid under the order of the 
Court, but he was entitled in addition, to the value of the 
incumbrance, to be calculated according to the tables of 
annuities, not exceeding one-third of the consideration 
money and interest since the eviction. And judgment 
was rendered accordingly for the plaintiff.—5 West. L. J. 
413. 


——<3 


Supreme Court Judges in Iowa.—The Governor of lowa 
has appointed the Hon. 8. C. Hastings, of Bloomington, 
Chief Justice, the Hon. J. F. Kinney, of West Point, and 
formerly of Ohio, and George Green, Esq., of Dubuque, 
Associate Justices.— Western Law Journal for June. 


t-=° An important opinion delivered by Hon. A. V. Par- 
sons, reversing a summary conviction by a magistrate, for 
disturbing a religious meeting, was received too late for 
the present number. 


[-= An able article relative to the decisions upon the 
statute of limitations will appear in our next. 
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SUPREME COURT OF PENNSYLVANIA. 


Supreme Court of Pennsnlvania. 


MIDDLE DISTRICT. 


JOHN CLELLANDS, ET AL. v. THE COMMONWEALTH 
OF PENNSYLVANIA. 


1. Where persons are convicted ofa riot, althongh accompanied with the ag- 
ravation of riotously rescuing a fugitive stave from his master, it is illegal to 
tence them to the Penitentiary. 

2. The legitimate imprisonment for such offence is in the county jail. But 
ipon the reversal of the sentence of the court below the Supreme Court, if it 
deem the illegal imprisonment in the Penitentiary from the time of sentence to 
the period of reversal a suflicient punishment for the offence, will not sentence 
the prisoners de novo, or remit the record to the court below tor the purpose, 
but will discharge them. 


=a 


June 5, 1848, Burnsipe, J. The pltfis. in error were in- 
dicted and convicted of a riot. The first count in the in- 
dietment, is in the usual form. Inthe second, the riot was 
laid in rescuing certain fugitives from labor from the state 
of Maryland, from their masters.* There is no doubt but 
it was an aggravated case of riot. On being found guilty 
they were sentenced to pay a fine of one dollar each, and 
undergo imprisonment for three years in the Eastern Pen- 
itentiary, by separate and solitary confinement at labor. 

The error assigned, is, in sending the prisoners to the 
Eastern Penitentiary. Whether the lawsof Pennsylvania 
authorize this is the question before us. 

The Attorney General justifies the sentence under the 
Act of 1705 (Dunlop 16, 1 Smith L. 30) which provides, 
that if any persons to the number of three or more shall 
meet together with clubs, staves, or any other hurtful 
weapons, to the terror of any of the peaceable people or 





*This count is given at length in Lewis’ Criminal Law 683. 
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inhabitants of this province, and shall commit, or design 
to commit, violence or injury upon the persons or goods 
of any of the said inhabitants, and shall be convicted there- 
of, such persons shall be reputed and punished as rioters 
according to the Laws of England ; and such act of terror 
or violence, or design of violence shall be deemed and ac- 
counted a riot: and the 4th-sec. of the Act of the 5th of 
April 1790 (Dunlop 125, 2 Smith 531) which provides, that 
any person convicted of any offence not capital for which by 
the Laws (of this state) in force before the Act was passed, 
burning in the hand, cutting off the ears, nailing the ear 
or ears to the pillory, placing in and upon the pillory, 
whipping or imprisonment for life is, or may be inflicted, 
shall, instead of such parts of the punishment, be fined 
and sentenced to undergo a servitude at hard labor not ex- 
ceeding two years: and the supplement to the Act of 
1790 (Dunlop 194, 4 Smith 393) invests the courts with 
power to sentence in such cases for any period not exceed- 
ing seven years in their discretion. 

This leads us to inquire what was the law of England 
on this subject in 1705, and how far their statutory punish- 
ments were introduced into Pennsylvania. 

Dalton, who is a writer of authority (page 203) informs 
us that at Common Law a riot was punishable as a tres- 
pass, and as well the fine as the imprisonment was at the 
discretion of the judges; and in the same manner the sta- 
tute 13th Henry 4 enables justices of the peace to punish 
suchoffenders. But theimprisonment and the fine of such 
offenders were to be increased by the stat. 2nd Henry 5 
€. 8. and therefrom when they are remiss herein (scilicet) 
in not sufficiently punishing such offenders by due fine and 


imprisonment, the Lords of the Star Chamber often assess- 
ed upon rioters for the same riot a greater penalty. 

The Star Chamber, which was ordained by the 5 Hen. 
1ch. 1 and the 21st Henry 8 C. 2, and which was abolish- 
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ed by the 16 Charles Ist ch. 10, was vested with special 
powers to punish riots, routs and such other misdemean- 
ours as were not sufficiently previded for by the Common 
Law, and for which the inferior judges were not so prop- 
er to give corrrection. In Hawk. P. C. chap. 68,8. 12, we 
find that formerly, in cases of great enormity, offenders 
were punished with pillory, but such panishment is now 
taken away by the 36 Geo. 3d ch. 138. 

No English statute on the subject of riots was, it is be- 
lieved, ever adopted in this province. The 2d Henry 5 
ch. 8 authorized the punishment of rioters according to 
the discretion of the King and his council. 1 Stat. at large 
496. The province of Pennsylvania adopted the English 
Common Law, which was punishment by fine and impris- 
onment in the county jail, and our sessions occasionally 
ordered violent men to give security for good behaviour. 

It is believed that the pillory was seldom if ever used 
in thisstate exceptwhen directed by the Legislature of the 
province. No English statute on the subject of riots was 
ever adopted by the province. Shortly after the year 
1790 allacquainted with the history of Pennsylvania know 
that in many parts of the Commonwealth violent riots 
werecommon. The western insurrection produced liber- 
ty poles, and violent riots were the consequences in sever- 
al counties, and at some death ensued; yet we are not 
aware that any judge at that day thought he had power to 
send a convicted rioter to the penitentiary. When I came 
to the bar, there were old and experienced judges on the 
bench, and aged lawyers in practice, but I have never 
witnessed or heard of any person convicted of a riot, be- 
ing sent to the Penitentiary. 

In Robb v. the Commonwealth, Mr. Justice Duncan, 
whose experience in the criminal jurispudence of the 
country was more extensive than that of any man of his 
day, tells usthat a sentence which adjudged the convict to 
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be fed, clothed, and treated as the Law directs, is erroneous, 
unless the offence is made subject to such treatment by 
some Act of Assembly. Assault and battery with intent to 
commit a capital offence, as rape, or murder, or an attempt 
to commit the crime against nature (offences in their na- 
ture infamous,) would fall within that class of offences de- 
scribed in the 4th section of the Act of the Sth of April 
1790 as “offences not capital” for which, by the laws in 
force before the Act entitled “an Act to amend the penal 
laws of the State,” burning in the hand, cutting off the 
ears, placing in the pillory, whipping or imprisonment 
for life, wasor might be inflicted. Many offences punished 
in England by infamous inflictions had not been so punished 
in Pennsylvania before the Act to amend the penal Laws, 
and I would not be disposed to be governed by such eases 
in this state, or apply them to the construction of our pen- 
al Laws, nor expose any citizen to infamous punishment 
for undefined offences not in their nature infamous, at the 
discretion of any court. 6S. & R. 226. Again, the same 
learned judge in James vy. the Comth. 12 8. & R. 220, 
held, that the ducking stool was abolished. This punish- 
ment had been ordered to be inflicted by a court in the 
city of Philadelphia so late as 1824, on a female in that 
city who had been convicted as a common scold. He 
tells us that the Act of 1790 was the abolition of all infa- 
mous and disgraceful public punishments for all classes of 
minor offences and misdemeanors. 12 8. & R. 231. 

The pillory, tumbril, and ducking stool, belonged to 
the same class. They were punishments inflicted in a 
barbarous age: were introduced into England by the Sax- 
ons: and all who underwent either of them were deemed 
infamous. 3 Inst. 219. The pillory was the only one of the 
class that ever disgraced Pennsylvania ; and that has been 
long since abolished. This court never permitted the duck- 
ing stool to sully our jurisprudence ; nor will it permit the 
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supposed consequences of the pillory to find footing in our 
ameliorated system when we have no trace on our records 
of its application to the crime of riot. Ifa solitary case 
is on record, such case is unknown to me, and I would 
treat it with no respect. If it is deemed salutary and essen- 
tial to the public safety that such punishments should be 
inflicted, let the Legislature provide them. Our Laws do 
not authorize the sentence inflicted in the case betore us, 
and the judgment is reversed. 

As the prisoners have been confined in the Eastern Pen- 
itentiary about three fourths of a year, we deem this as 
severe a punishment as if they had been confined in the 
county jail, where they legitimately should have been seut, 
for two years. ‘They are discharged. 

Charles Gibbons and David Paul Brown, Esquires, for 
the pltfis. in Error. 

J. Ellis Bonham, Esq. for the Commonwealth. 


Haines township v. Penn township.—Where there is no 
statute giving appellate jurisdiction to the Supreme Court, 
and its common law jurisdiction, if it had any, could be ex- 
ercised only on Certiorari, an appeal will be quashed. 


Simpson's Appeal.—An arrangement between sons by 
which they provided a substitute for their mother’s dower, 
which was satisfied by a receipt of the mother under it, 
estops her from claiming dower. Per Curiam. Centre 
county. Decree affirmed. 


Davis, et al. v. Charles.—The confession of a judgment 


and the issue of an execution thereon for a greater sum 
than the amount really due, or the object intended to pro- 
vide for, is not per se fraudulent; and if the PIff. only 
claims what is justly due, and the whole transaction ap- 
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pears open and void of covin, subsequent execution credi- 
tors cannot complain. They do not hinder or delay the 
subsequent execution creditors, who may take all the mo- 
ney raised, except what is really due on the first executions. 
Per Burnside, Justice. Error to Com. Pleas of Lancaster. 
Judgment aflirmed. 


Darst v. Duncan.—The sureties of a Sheriff, or his 
alienee as his terre-tenant, can come in and make defence 
to a sci. fa. on a judgment obtained against the Sheriff for 
neglect of duty, where the PIff. in the judgment did au- 
thorize an Atty. to settle with the Sheriff which was done: 
though they could not defend in the original. The law 
that a defence of the principal will avail the sureties goy- 
erns this case. Per Burnside, J. Error to York county. 


Comth. v. Steele-—The act of 24 of March 1810 entitled 
‘a supplement to the act taxing certain offices” is not 
to be construed beyond its terms so as to include a Prothy. 
who has not resigned or been removed from office. 

The excess of fees over $1500 of a Prothy. still hold- 
ing, cannot be passed over to a year, when the fees did 
not amount to $1500, so as to make up the deficiency, be- 
fore paying over to the Commonwealth the 50 per cent.— 
‘When the deft. resigns or is removed he will be entitled 
to the benefit of the act of 1818.” Per Coulter, J. 


Fisher v. Milliken, et al—The Plaintiff leased an ore 
mine to Defendants, to be perpetual, or so long as they 
should continue to use the ore for the furnace specified in 
the deed; and they covenanted to pay forty cents a load 
for the ore, but were at liberty to substitute an annual sum 
of $250 at their election, to be made at the end of the first 
year: and further, if they should not so elect they would 
annually take out and pay for 800 loads. The defts. made 
no election and their covenant to take and pay for the 
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number of loads specified became positive, absolute and 
indefeasible. Thus bound, the defts. sold their furnace 
and appurtenances, and the assignee entered on the mine. 
Piff. agreed with assignee to modify some of the terms of 
the lease. The PIff. was bound to pay an annuity of $100 
to the person from whom he bought the mine, the payment 
of which had been assumed by defts. PIff. gave liberty 
to assignee to take 400 loads of ore at 25 cents each to 
meet the annuity; and at the same rate for whatever else 
should be taken by him. In all else the covenants to re- 
main intaet. 

Held: That the modification with the assignee was no 
surrender or release to the Lessees, and that they are held 
by the terms of their covenant. No arrangement or deal- 
ing of the lessor will relieve at Law or Equity the lessees 
from their positive covenants, when such dealing does 
them no injury. There was no privity between the lessees 
and the lessor as regards the arrangement with the as- 
signee; and the plff. is entitled to recover the value of 800 
loads a year at the original price. 

Also held: That the assignee might be a witness. He 
was bound to no covenant but his own. Per Gibson C. J. 
Writ of Error to Mifilin. 


Lowry v. McMillan.—The PIff. below had brought a 
former suit for breach of promise of marriage, in which 
the following paper was filed, before the declaration : 


“To James Steer, Esq., Protuy. 

‘* Sir—You are hereby authorized and required to discontinue forever 
‘and withdraw the above stated suit forever on the presentation of this 
“* paper. 

* April 11, 1846. Signed Exviza MeMitran.” 


The Piff. brought this, a new suit. On the trial it ap- 
peared that the words “forever” were inserted after sig- 
nature, and without knowledge of plaintiff. 
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It was contended by deft. that the above paper amount- 
ed to a retrazit, and operated as a bar to the new suit.— 
The Supreme Court, Coulter J. says: 


‘A technical retraxit has been and is almost unknown in the practice of 
“this State. It is when a plaintiff cometh personally into Court where his 
“action is brought, and saith he will not proceed in it: and this is a bar 
‘to that action forever. 2 Jacob, Law Dic. A retraxit must always be 
“in person; if it is by Atty. it is error, 8 Rep. 58. 3 Salk. 245. It can- 
‘not be before a declaration, for before it is only a non-suit, 3 Leon. 47 
«2 Lilly’s Ent. 476. In this case the plaintiff did not go personally into 
‘Court, and there was no declaration filed. It cannot therefore according 
“to the authorities be considered as a retraxit, for although the words 
“ *withdraw forever’ are used in the paper filed, we cannot suppose that 
“the parties had in their mind a legal technical rule, obliterated, even in the 
“professional mind, merely from affinity of the word withdraw to the 
‘word retrazit. In common parlance withdraw is equivalent to discon- 
“ tinuance.” 


The paper cannot be regarded as an estoppel, because 
there was no consideration for it. Deft. did not give 
up certain letters as he agreed, and so both parties fell 
back upon their original rights: and the Court held that 
it was simply a discontinuance or non-suit, and no bar or 
estoppel to this suit. 

Error to Blair county. Judgment affirmed. N. B. The 
verdict in this case $1000. 


Hart v. Evans.—When damages arise necessarily and 
inevitably from a tortious act, they need not be set out 
specially in the narr. The fortious act is the gravamen. 
The law implies special damage. 

In this case the git as laid in the narr. was the diversion 
of the water course from its ancient channel: and wheth- 
er this was done by digging through the embankment, or 
obstructing the bed of the channel is immaterial ; though 
there was evidence of both. 

An averment that pltff. was “seized in his demesne as 
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of fee” is sufficient. Seizin includes possession, but sei- 
zin in law would be sufficient to maintain this action. 
Actual and corporal seizin is taken for granted, when one 
avers that he was seized, and that he was in possession. 

But an actual pedes possessio is not necessary to be proved 
to enable the pltff to maintain this action (case for nui- 
sance.) The damages was to the freehold as well as to 
possession. 

Per Coulter, J. Error to Dist. Court of Lancaster. 


Campbell, et al. v. Jamison.—A will may be republished 
by parol; but it must have the same legal operation at 
the time of such republication as when made. 

Fulton the testator gave the estate to his wife Rachel 
and her heirs. Rachel died before testator. Held: that 
the word heirs was a word of limitation not purchase ; 
that the devise was void; and the heirs, the plffs., could 
not recover, 4T. R. 601. Per Coulter, J. Judgment affirm- 
ed. Error to Clinton county. 


West Buffaloe township v. Walker —A decree of the Su- 
preme Court to quash an order of removal of a pauper is 
inconclusive; and a private act of the Legislature author- 
izing proceedings upon the question of settlement, and plac- 
ing it on its original grounds, is supererogatory. The 
order to quash is like a reversal on a writ of error, which 
leaves the parties as they were. 

The order of removal was quashed by this Court not 
on the merits, but because the Sessions had received pa- 
rol evidence of the existence and contents of an indenture 
of apprenticeship, without having sufficient proof of its 
loss or destruction. The act of the Legislature gave the 
parties no new status, as was the impression of the 
Court below: 


‘Properly speaking there are three modes of disposing of an order of 
‘removal in the Q. Sessions. ‘The first is to confirm it; and when that 
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“is done, it appears (Burr. Sett. Ca. 18 and 426,) that the order of the 
‘Sessions is conclusive against the appealing parish in favor of all the 
“world. The second is to discharge it; and when that is done, the order 
“is conclusive between the parties litigant. The third is to quash it; and 
‘‘ when that is done, the order is conclusive on neither. An order of re- 
‘‘moval is confirmed after an unsuccessful objection to it for want of 
‘** merits, or for want of form, or for want of regularity ; it is discharged, 
“or as it is sometimes said vacated, after a successful objection to it on 
“the merits; it is quashed for informality or irregularity of proceeding.” 
—lPer Gibson, C. J. 


Mitchell v. Mitchell— Where a testator directed his exe- 
cutors to sell his real estate for the payment of debts if 
necessary, with full power and authority in the will to 
convey the same, and the executors did sell and apply the 
money in good faith to the payment of the debts and the 
other purposes named in the will, the right of dower is 
divested; and though the widow refused to take under 
the will, the action of dower at Com. Law against the 
purchaser will be barred. Per Rogers, J. Judgment af- 
affirmed. Error to Mifilin county. 


Milliken v. Benedict.—Where land is assessed as seated 
for several years consecutively, and then without notice 
to the owner assessed as unseated, and afterwards sold for 
taxes, Whether paid or not, the sale is void, so that the 
purchaser takes no title. 

The difference between seated and unseated land is, 
that the one cannot be, the other can be sold for taxes. 

The Commissioners can at any time retransfer land on 
the seated to the unseated list by giving reasonable notice 
to the owner, but not without. 

The owner and proper officers of the county can by 
agreement have the land assessed in either list. Per 
Rogers, J. Judgment reversed. Error to Huntingdon 
county. 
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Hays’ Appeal_—When two judgments are obtained ina 
county which is afterwards divided, and the lines of the 
new county pass through the land bound by the liens, and 
the eldest judgment is transferred under act of 1840 
to the new county and proceeded on therein, and the lien 
suffered to die in the old county, and the junior judg- 
ment is regularly revived in the old county and is not 
transferred, and the land is subsequently sold by process 
on the elder judgment transferred to the new county: 
Held, that the junior judgment regularly revived in the old 
county will come in and take the money. Coulter, J. says: 


‘‘ The transfer to Clinton county under the act of 1840, created a new 
“lien from the date of its entry, and did not carry with it the lien from 
‘the time of the entry in Centre; otherwise judgments obtained in 
‘Clinton bona fide when no liens existed on the records would be de- 
‘‘feated by a lien subsequently acquired. To give such interpretation to 
‘*‘ the act of 1840 would be contrary to its manifest intent, and destructive 
‘to the best rights of bona fide creditors; and when extended to other 
‘** counties as it must be if adopted in this case would be productive of 
‘“‘ most extensive mischief. The lien acquired by the transfer must there- 
‘fore date only from the time of its entry on the docket of the county to 
‘‘which it was transferred. Did then the lien of Petriken’s judgment 
“which was regularly revived in Centre continue to bind the land in 
«« Clinton, on which it originally attached? We think it did. The mere 
“circumstance of the new county line running through the land did not, 
‘and could not divest the lien—the sci. fa. continued that lien to its origi- 
“nal extent.” Judgment affirmed. 


Stonebreaker v. Stewart, et. al—When a Sheriff’s deed 
was traced as probably in the hands of Deft., or was lost, 
secondary evidence of its contents may be given; and the 
registration of it in the Prothonotary’s office is sufficient 
proof of its contents and execution. 1 Dal. 69. It would 
be error to admit the record of it in the Recorder’s office 
before the late act authorizing such recording; for such 
registration without authority of law is only a copy, and 
no legal evidence of its execution. But in this case no 
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harm was done to deft. by its admission, because there was 
suflicient evidence without it. 

A witness must be sworn before giving his deposition; 
but there was another fatal objection to its admission here: 
witness refused to answer plaintiff’s question. 

Another error assigned was that the verdict and judg- 
ment were uncertain. The answer to this objection is that 
the plaintiff filed a description of the land, which defen- 
dant did not bring up with the record. It is impossible 
therefore for this Court to decide in the absence of this 
description, which it was the duty of plaintiff in error to 
make part of the record, that the verdict and judgmentare 
uncertain. Judgment aflirmed. Error to Huntingdon 
county. Per Rogers, J. 


Neff’s Case.—As a surety who has paid the debt of his 
principal may be substituted to the rights of the creditor, 
so may the creditors of the surety whose fund has been 
taken to pay his principal’s debt be so substituted as to 
enable them to receive the debt from the principal to the 
extent of the fund of which they have been deprived. 

In Sept. 1839, the executors of Gwin recovered a joint 


judgment v. D. Miller, S. Miller and Isaac Neff upon a bill 


single towhich Neff was merely the surety of D. Miller.— 
Before and after, judgments were recovered by the credi- 
ditors of Isaac Neff, against him and Neff and Walker.— 
Among them was one in favor of Smith, which was also 
against John and Jacob Neff, as sureties of Isaac. Isaac 
Neff’s land was sold, and the money paid into Court. The 
holder of Gwin’s judgment came in and took the money. 
though D. Miller, the principal, had estate sufficient to pay 
the Gwin judgment, by a decree of Supreme Court.— 
This cut out the Smith judgment. John and Jacob, the 
sureties in it, paid it and had it marked for their use, and 


they now ask to be substituted in place of the Gwin 
VoL. 1—3 
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judgment, so as to have the benefit of its lien on land of 
Miller, the principal. In the mean time other creditors 
of Isaac Neff attached the rights of Isaae in the hands of 
Miller. 

Held: That John and Jacob Neff may be so substituted. 
Per Bell, J. Decree below reversed. Error to Hunting- 
don county. 


Shea ffer’s Appeal.—Where the words of a will run “1 
will $1500 to my beloved wife Anna, which said sum 
shall remain on this property,” &c, and devising the pro- 
perty subject to the payment of $6000, fifteen hundred 
dollars to the devisee, and “fifteen hundred for my belo- 
ved wife,” and further directing that the wife “shall re- 
ceive only the interest of the principal sum set apart 
during her life or widowhood,” with other terms of like 
import; it was held not to be a gift of the principal sum, 
and it would not go to the personal representatives of the 
widow. 

The devisee of the land also claimed the principal sum, 
on the ground that it was charged on the land, and being 
ultimately undisposed of by the will it must sink into the 
land for the benefit of the devisee. As to this, the au- 
thorities were reviewed, and the rule or conclusion arri- 
ved at is ‘that if the devisor has himself created the 
charge, and to the extent of it the intention appears on 
the face of the will not to give the estate to-the devisee, 
it will, to the extent of the charge, the particular object 
failing, go to the heir and not to the devisee.” ‘The de- 
visee, it is clear, is to pay some one the balance of the 
$6000 by the whole will, but it failed to make any disposi- 
tion of the $1500, and also the further sum of $300 of 
said balance is not provided for.” 

Held: That these balances descend to the heir at law, 
and are considered as so much land. 
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“This is the conclusion at which,the Orphans’ Court 
correctly arrived. But conceiving that the testator died 
intestate as to the two sums which remain specifically 
undisposed of, it was thought the Court could not enter- 
tain jurisdiction of the petition under the 59th Sec. of the 
act of 24 Feb. 1834. This is a highly remedial act.”’— 
‘*We are not to restrict its operation by a literal adhe- 
rence to its very terms, but may without impropriety bring 
under its active influence every case that can reasonably 
he embodied within its spirit.”. In Mohler’s appeal, de- 
cided at the present sitting, 7 Pa. Law Jour. 382, it was 
held that the act gave jurisdiction to the Orphans’ Court 
to decree the personal liability of an alicnee of land 
charged by will with the payment of an annual sum. 

Held: That the Orphans’ Court has jurisdiction in the 
ease, under the 59th sec. of the act of 24 Feb. 1834, as 
for a legacy charged on land. Per Bell, J. Appeal from 
Orphans’ Court of Lancaster. 


In the Common Pleas of Lancaster county, Pa. 


COMMONWEALTH, FOR THE USE OF ANNA M. GEIGLEY’S ADMB., va. 
JOSEPH STOUFFER, EXR. OF WM. GEIGLEY, DECEASED, 
WITH NOTICE, &c 


1. W. G. devised to his widow all his real and personal estate; ‘‘ Provided 
she remain a widow during her life; but in case she should marry again, my 
will is, she shall leave the premises and receive all the money and property she 
lad of her own, or that I received ot hers.’’ Held, that the condition in re- 
straint of marriage is void, and the second marriage of the widow does not di 
vest her estate. 
®. Held, also, that the devise being of real estate, does not vary the case a0 aa 


to enforce an unqualified condition in restraint of marriage 


On the 26th June, 1843, Lewis, President, delivered 
the following opinion of the Court: 

This is a case stated, in the nature of a special verdict. 
William Geigley died without issue, leaving a widow, fa- 
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ther, mother, brotlrer, and sister. His will, which was 


a made on the 12th June, 1833, and proved in the month of 
# October of the same year, contained inter alia the fol- 
1 : . 
i* lowing clauses: 
“1 will and bequeath to my loving wife Susan Geigley all my real and per- 
} “ sonal estate that I am possessed of (with a few exceptions that I will hereafter 
HT ‘bequeath to my brother George, &c.) Provided my wife Susan remain a 
1h | “widow during her life. But in case she should marry again, my will is she 
+ ‘shall leave the premises and receive all the money and property she had of 
| ‘} ‘her own, or that I received of hers.” 
ha 
ih After several small legacies to other persons, the fol- 
cH ° 
lowing clause appears: 
| “It is my will and desire, that if my wife remains a widow during her life 
‘on the premises, that after her death all the money and property that I got or 
Pil ‘had of my wife's shall be paid to her friends whomsoever she wills it to, and 
‘all the property belonging to me as my own at my death (not including my 
| 


“ wife’s part) I will and bequeath to my father and mother if living. But if 
“ the are both deceased, my will is that my brother George Geigley and my sis- 
“ ter Catharine Geigley shall have the whole of that share or part that was my 
| own, to them their heirs and assigns forever.” 


der an order of the Orphans’ Court, and the widow hav- 

ing married a second husband, the present action is | 
brought by the representatives of the testator’s mother 

| (who survived her husband) to recover the balance of the 

Hi proceeds of sale in the hands of the defendant. There 

ii . are other facts upon this record, which are thrown out of 
| consideration because the case is determined exclusively 

Wi on the question arising upon the condition in restraint 

} of marriage. 


{ . “ 
| The real estate was sold for the payment of debts un- 


1 A distinction has been supposed to exist, certainly more 
| inveterate than rational, in favor of /imitations as opposed 
My] to conditions of this description, but a review of the cases 
on which this distinction is supposed to exist is dispensed 
with because the case before us is the case of a condition. 
4 It may not be amiss, however, to remark that the Vice 
) Chancellor of England, so late as Nov. 1846, without 
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taking notice of the supposed distinction in favor of limi- 
tations, held in general terms that “all limitations in res- 
triction of marriage were objectionable.” Elizabeth 
Castle’s case. L. Jurist. Dec. 26, 1846. 

A condition precedent stands on peculiar ground, and 
has been sustained upon the technical principle that the 
estate does not vest until the condition is performed. But 
the decisions on this branch of the law are also thrown 
out of consideration, because the case upon this record is 
that of a condition subsequent. The estate has vested, 
and is not divested by a disregard of the condition, if the 
latter be against the policy of the law. 

The adjudications on conditions requiring the consent of 
parents, or others standing in their place, stand also upon 
a principle not involved in the case before us. There may 
be circumstances to justify a reasonable restriction of 
this nature, to guard youthful indiscretion against imposi- 
tion. But wherever no suflicient reason exists for with- 
holding consent, or the consent itself is required for the 
purpose of restraining the marriage, the condition is dis- 
regarded. 2 Atk. 261. Ambl. 662. A restraint even for 
six years, Without any justifiable reason for it, has been 
considered as falling within the prohibition. 10 East. 22. 

It has been held that a devise over to a secondary devi- 
see upon the violation of the condition, was a cireum- 
stance which would justify the Courts in sustaining condi- 
tions of this kind. This circumstance cannot relieve a 
condition in restraint of marriage from the objections 
founded upon the great principle of public policy invol- 
ved; and it is rapidly losing its power, as the light breaks 
upon the judicial mind. It has been held that a residu- 
ary clause—or a devise over without a particular des- 
cription of the property to pass by it, will not enable the 
Courts to enforce the forfeiture. A devise over to the 
heir at law will be equally inoperative. 6 Mass. 169. A 
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devise which does not create an interest to take effect im- 
mediately upon the happening of the contingency will be 
equally ineffectual. ib. The decisions in which these 
principles have been announced may be regarded as the 
vigorous struggles of the common law to free itself from 
a doctrine resting upon no substantial foundation. But 
we are not controlled by the cases on this branch of the 
subject, because we have here no devise over upon the 
happening of the forbidden contingency. The devise 
over presupposes the enjoyment of the estate by the 
widow ‘during her life,” and is to take effect, not upon her 
narriage, but ‘‘after her death.” 

Distinctions, resting upon the question whether the 
‘egacy is payable out of the real or personal estate, are 
said to exist. But Mr.Justice Kennedy, in an able opin- 
ion delivered in the case of Middleton v. Rice (6 Penn. 
Law Jour. 234) cites from Mr. Jarman’s edition of Powell 
on Devises (2 vol. 291) the opinion there given that “ even 
“in regard to real estate it seems generally admitted that 
‘unqualified restrictions on marriage are void.’ And the 
‘earned Judge further remarks that “ this is the univer- 
“sal opinion entertained by judicial men on this point.” 
6 Penn. Law Journal 234. 

It may well be doubted whether the English decisions, 
so far as they, in any respect, countenance restrictions 
ipon marriage, are applicable to the exigencies of a new- 
ly established nation. Possessing an extent of uncultiva- 
ted territory almost unlimited, and relying upon the in- 
crease of population as the chief element of national 
strength, it would seem to be the policy of this country to 
discountenance every restraint upon that legitimate in- 
‘ereourse which results in the reproduction of the human 
race. Our ancestors may be considered as having brought 
with them the wholesome doctrines of the common law 
without the embarrassments produced by departures from 
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its principles under the constraint of circumstances pecu- 
liar to a country already overstocked with inhabitants.— 
A principle which generally governed the common law 
courts is that “if a portion be given in consideration that 
“the daughter should never marry, such a condition should 
“be rejected as repugnant to the original institution of 
“mankind.” Com. R. 729. And the doctrine which pre- 
vailed in the Ecclesiastical courts was that “ all conditions 
“against the liberty of marriage are unlawful as being a 
“restraint on the natural liberty of mankind and an hin- 
“drance to the propagation of the Species.” 4 Burns’ 
Eee. Law. 152. 

Marriage is a wise regulation in harmony with nature 
and religion, and is the only efficient preventive of licen- 
tiousness. The happiness of the parties and the inter- 
ests of society require that it should be free from either 
coercion or restraint. Bonds to procure and contracts 
and conditions to restrain are alike forbidden. It is the 
appropriate regulation of that great instinct of nature 
which was designed by the creator to replenish the Earth. 
It is upon this authorized union that all civilized nations 
depend for their prosperity in peace and their defence in 
War. 

The principle of reproduction stands next in importance 
to its elder born correlative, self preservation, and is 
equally a fundamental law of existence. It is the bless- 
ing which tempered with mercy the justice of expulsion 
from Paradise. It was impressed upon the human crea- 
tion by a beneficent Providence to multiply the images of 
himself and thus to promote his own glory and the hap- 
piness of his creatures. Not man alone, but the whole 
animal and vegetable kingdom are under an imperious 
necessity to obey its mandates. From the lord of the 
forest to the monster of the deep—from the subtlety of 
the serpent to the innocence of the dove—from the elas- 
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tic embrace of the mountain kalmia to the descending 
tructification of the lilly of the plain, all nature bows sub- 
missively to this primeval law. Even the flowers which 
perfume the air with their fragrance and decorate the 
forests and fields with their hues, are but “curtains to 
the nuptial bed.” 

The principles of morality—the policy of the nation— 
the doctrines of the common law—the law of nature anc 
the law of God unite in condemning as void the condition 
attempted to be imposed by this testator upon his widow. 

Let judgment be entered for the defendant. 

Messrs. Parke and Hiester, counsel for the Pit! 

Mr. McElroy, counsel for the Deft. 


Supreme Court of New Vork. 


NEVIN v. LADUE AND OTHERS, OVERSEERS OF POOR, &c. 


1. Ale and strong beer are included in the terms s/rong or spirituous liquors, 
as used in the statute, (1 R.S. 680, § 15,) making it penal to sell sueh liquors 
in a small quantity without license. 

Error to the Putnam common pleas. Ladue and Nel- 
son, as overseers of the poor of Phillipstown, sued Nevin 
before a justice of the peace in debt, to recover a penal- 
ty of $25 for selling strong or spirituous liquors in a less 
quantity than five gallons at a time without having a li- 
cense therefor, contrary to 1 &. S. 680,515. The de- 
claration was in the form allowed in declaring upon penal 
statutes. The defendant pleaded the general issue. On 
the trial the defendant, as the return states, “being 
charged by the plaintiffs with the sale of ale, strong beer 
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or fermented beer, without a license therefor, confesses 
the charge in person, and claims it is not prohibited by 
statute.” The cause was argued by counsel, and the 
justice rendered judgment for the plaintiffs for the pen- 
alty, with costs, whereupon the defendant brought a cer- 
tiorart to the common pleas, where the judgment was 
affirmed, and he then brought error to this court. 

Fullerton and Fowler, for the plaintiff in error, main- 
tained that ale, beer and other fermented liquors were 
not included within the terms “strong or spirituous li- 
quors,”’ as used in the statute. 

E. Yerks, for the defendants in error. 

By the Court, Jewett, J. This case involves a ques- 
tion upon the true construction of the statute. (1 R. S. 
680, § 15.) It is in these words, “Whoever shall sell any 
strong or spirituous liquors, or any wines, in any quantity 
less than five gallons at a time, without having a license 
therefor, granted as herein directed, shall forfeit twenty- 
five dollars.” If ale or strong beer answers the descrip- 
tion of strong or spirituous liquors, the action was well 
sustained. I am unable to entertain a doubt but that both 
come within the definition of strong or spirituous liquors. 
Beer is defined by Webster to be “a spirituous liquor 
made from any farinaceous grain, but generally from bar- 
ley, which is first malted and ground, and its fermentable 
substance extracted by hot water. This extract or infu- 
sion is evaporated by boiling in caldrons, and hops or 
some other plant of an agreeable bitterness added. The 
liquor is then suffered to ferment in vats.” Ale is a liquor 
made from an infusion of malt by fermentation ; it chiefly 
differs from beer, in having a smaller proportion of hops 
—and both are intoxicating liquors. The manufacture of 
beer and its use as an intoxicating drink, are of very high 
antiquity. Herodotus tells us, that owing to the want of 
wine, the Egyptians drank a liquor fermented from bar- 
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ley. (Lib. 2, chap. 77.) Ale or beer was in common use, 
in Germany, in the time of Tacitus. ‘All the nations,” 
says Pliny, ‘who inhabit the west of Europe, have a li- 
quor with which they intoxicate themselves, made of corn 
and water. The manufacture of ale was early introduced 
into England. It is mentioned in the laws of Ina, king 
of Wessex; and is particularly specified among the 
liquors provided for a royal banquet in the reign of Ed- 
ward the Confessor. (McCulloch’s Com. Die. vol. 1, p. 9.) 
That the legislature intended to prohibit the sale, under 
the regulations mentioned in the 15th section, of all in- 
toxicating liquors, I think is strongly indicated by the 
provision of the 29th section of the same statute. It en- 
acts that ‘*No person shall be subject to be prosecuted by 
virtue of the provisions of this title, for selling metheglin, 
currant wine, cherry wine, or cider.” This operates as 
an exception to the prohibition which I think is manifest- 
ly contained in the former section. Each is strong liquor, 
intoxicating in its nature. Itis urged by the counsel for 
the defendant that the legislature, by the use of the words 
‘* strong or spirituous,” meant to include only such liquors 
as are produced by distillation. It is quite pertinent to 
ask why, if this were so, it was necessary to insert the 
29th section, as neither of the kinds of liquor there spe- 
cified are thus produced. I think this a plain case, and 
that the judgment should be affirmed. 
Judgment affirmed. 
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Medical Jurisprudence. 


THE COMTH. v. WILLIAM FRITZ. 


In the Quarter Sessions of Perry county. 


1. It is impossible for a mother to decide to which of two or more connex- 
ious about the same time her conception is to be imputed.* 


This was an indictment for Fornication and Bastardy. 
The mother of the child was examined as a witness on 
behalf of the prosecution. On the cross examination the 
counsel for the defendant proposed asking her if she had 
connexion with any other person about the time when the 
child was begotten. To which the counsel for the com- 
monwealth objected. 

The opinion of the court was delivered by the late 
Judge Reed, then the eminent and learned President of 
that District. From that opinion furnished by a friend 
we copy so much as relates to this point. 

“By the court, Reed, President. The prosecutrix has voluntarily become a 
witness ; she has therefore waived the privilege of not being compellable to 
criminate herself, or to publish her own infamy. If she speak at all she must 
do both the one and the other. The terms of the oath administered to her, re- 
quire that she should relate every fact within her knowledge material to the 
issue. Whether any other person than the one charged had connection with her 
about the time the child was begotten, is a fact extremely important in the in- 
guiry. For if the affirmative be the fact, it would be physically impossible for 
the mother to decide to which of two or more connexions abeut the same time, 
her conception is to be imputed. The inquiry therefore directly affects the 
knowledge of the witness in relation to the precise fact to which she deposes. 
It is not to test the veracity of the witness, but her knowledge of the fact, of 
which she speaks. It would be perverting justice to suffer the wituess to re- 





Vide Lewis’ Cr. L. 47. 
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late just so much as makes in her favor, and to withhold facts essentially con- 
nected with those related and the issue trying. 

Judge Swift in his digest of the law of evidence, pp. 80, 81 states that the 
question is proper, and assigns reasons that to my mind are incontrovertible 
and conclusive. 

The objection is overruled by the Court.” 


New Dublications. 


The Western Law Journal.—This periodical is published 
at Cincinnatti and is edited with judgment and ability, by 
J. Walker and C. D. Coffiin, Esquires, of Ohio, and C. 
Gilman of Illinois. We always devour its contents with 
great eagerness. It is quite a mistake to suppose that 
we must always look to the old States for “the gladsome 
lights of jurisprudence.” The diversified interests of 
western life give rise to a great variety of new and im- 
portant questions ; and the ability with which they are 
discussed and disposed of by the fresh and giant intellects 
of the West command our highest admiration. 


AN ANALYTICAL AND PRACTICAL Synopsis of all the cases 
argued and reversed in Law and Equity, in the Court 
for the correction of errors of the State ot New York, 
from 1799 to 1847; with the names of the cases and a 
table of the titles, &e. By Ralph Lockwood, Coun- 
sellor at Law, New York: Published by Banks, Gould 
& Co. Law Booksellers, No. 144 Nassau street; and 
by Gould, Banks & Gould, No. 104 State street, Alba- 
ny. 1848. pp. 603. 


This book is intended as a synopsis of all the decisions 
of the late Court of Appeals in New York from the com- 





a 








ve 








NEW PUBLICATIONS. 45 


mencement of the State Reports until the new organiza- 
tion under the Constitution of 1846. These various cases 
are scattered through the pages of no less than ninety 
volumes. It appears that the total number of cases re- 
versed from 1799 to 1847 has been two hundred and forty. 


The industry and ability displayed in this collection of 


cases cannot fail to be of great service to the profession. 
The machinery for consulting the book is ample and ex- 
cellent. We have in the beginning of the volume a table 
of the cases reversed and the subject matter briefly stated; 
then a table of the cases aflirmed; next a table of the 
titles ; and at the end of the book we have a table of titles 
and of the cases contained in each ; thus, much facility is 
given to reference. The profession are often much em- 
barrassed by conflicting or unsatisfactory decisions, espe- 
cially in the great maritime States, and no more grateful 
labor could be performed than this which Mr. Lockwood 
has given us. 

We take much pleasure in commending his valuable la- 
bors to our brethren of the bar. 


Reports or Cases in the Supreme Court of Judicature 
of New Hampshire. Volume XIII. Second Series. 
Volume I. Concord: Published by Asa McFarland.— 
In47. pp. 614. 

This volume is in the usual excellent manner of the N. 
Hampshire Reports. The cases contained in it are unu- 
sually interesting and some of them of great general im- 
portance. It does not appear fom the printed volume 
who the reporter is, but if we remember rightly it is one 
of the Judges of the Court. The cases are certainly re- 
ported with much care and discrimination; the reporter’s 
notes appear to be well prepared and accurate. This is 
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the first volume of the second series, or volume thirteen of 
the old series; it certainly is in every way worthy of the 
high character of the New Hampshire bench and bar.— 
The opinions of the Court are marked by brevity and 
accuracy. This volume brings the cases down to July 
Term 1843, and embraces those decided from July Term 
1842. 


A Descriptive AND Histroricat Account of hydraulie 
and other machines for raising water, ancient and 
modern: with observations on various subjects con- 
neeted with the mechanic arts; including the progres- 
sive development of the Steam Engine ; descriptions of 
every variety of bellows, piston, and rotary pumps ; 
fire engines; water rams; pressure engines; air ma- 
chines; eolipiles, &c. Remarks on ancient wells, air 
beds, cog-wheels, blowpipes, bellows of various people ; 
Magie goblets; steam idols and other machinery of an- 
cient temples. To which are added experiments on 
blowing and spouting tubes, and other original devices ; 
nature’s modes and machinery for raising water. His- 
torical notices respecting Siphons, fountains, water or- 
gans, clepsydre, pipes, valves, cocks. &c. In five 
books, illustrated by nearly 300 engravings. 2d edition, 
revised and corrected, to which is added a supplement. 
By Thomas Ewbank. New York: Greely & M’Elrath, 
Tribune Buildings. 1848. 


We have examined Mr. Ewbank’s work with some eare, 
and with much satisfaction. The publishers, Messrs. 
Greely & M’Elrath, have performed their part in a highly 
acceptable manner. The illustrations (nearly 300 in num- 
ber) are executed with neatness, and enable the plainest 
mind to comprehend readily the descriptions. The far- 
mer may here learn the various methods of irrigating his 
land, and of elevating water to a convenient level for his 
stock or for other purposes. The mill-wright, the pump- 
maker, the manufacturer of steam engines, fire engines, 
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or hydraulic machinery of any description, may possess 
in this book a repository of knowledge connected with 
his art which he can find no where else in a form so use- 
ful and accessible. By a reference to this work, he will 
be enabled to understand the principles of his trade, and 
thus be ready to remove difficulties when they occur. It 
is said that a Yankee pump-maker, who accompanied 
our victorious army to the city of Mexico, has been en- 
gaged ever since his entrance into that city, in ineffectual 
efforts to construct a common atmospheric pump to raise 
yater as high as the same mechanism would raise it in 
New York. Itis rumored that he is still engaged in his ef- 
forts, but has not yet ascertained the reason why he can- 
not elevate the water above 22 feet. Had he perused 
Ewbank, he could not have thus exposed himself to the 
ridicule of the Mexicans. 

To elevate the standard of professional knowledge is 
an object which we have much at heart. The advocate 
who aims at success and respectability in his profession, 
should not be ignorant of the arts and sciences, and the 
principles of philosophy upon which*they are founded. 
He will find such knowledge highly useful to him in al- 
most every cause. In the trial of water right cases, in 
controversies respecting patent rights, or concerning the 
mechanical workmanship of steam engines, or other ma- 
chinery connected with the wide range of subjects treated 
of in the work before us, the gentlemen of the bar will 
find the labors of Mr. Ewbank highly useful in lessening 
their own. Indeed we know of no work in which these 
subjects are at once so fully, so ably, and so familiarly 
discussed. 





48 NEW PUBLICATIONS. 


AN ABRIDGMENT OF THE Law or Nist Prius, in two 
volumes. By William Selwyn, Esq. of Lincoln’s Inn, 
with notes and references to the Decisions of the courts 
of this country, By Henry Wheaton, Thomas I. Whar- 
ton and Edward E. Law. Sixth American Edition.— 
With a Supplement containing notes of recent Eng- 
lish and American authorities. By J.G. Marvin. 2 vols: 
Philadelphia : Thomas, Cowperthwait & Co. 1848. 
This appears to be the former edition of Selwyn’s Nisi 

Prius published in 1839 from the ninth London Edition, 

with the new matter in the latter Editions added in the 

shape of a supplement. The reason for not reprinting 
the entire work is given by the editor Marvin in his Pre- 
face “ta portion of the last American edition still remain- 
ing on hand, the publishers, in order to increase its use- 
fulness, determined to have notes of recent American ea- 
ses, as well as the pertinent new matter found in the 
eleventh English edition, arranged as a Supplement to it. 

The following pages embrace such new supposed pertin- 

ent matter, together with notes of American Cases, from 

1839 to the present time. Notes of some cases omitted 

by former editionsg of Selwyn, have also been made, to- 

gether with references to some late publications where 
the same subjects embraced in the following supplement 
have been elucidated.” This supplement embraces more 
than three hundred pages, and so far as we can judge from 

a hasty survey and examination the editor has exhibited 

the same commendable and really useful industry that 

the profession discovered in the “ Legal Bibliography.” 

Selwyn’s Nisi Prius is a book that cannot well be su- 

perseded. It was first given to the profession in 1806 

and has reached eleven English Editions, and six Amer- 

ican: and is to be found in all well selected Law Libra- 
ries. We think Messrs. Thomas, Cowperthwait & Co. 

(the publishers) have laid the profession under obligation 

by bringing down the cases and authorities to the latest 

dates under the revision of the present editor. 





